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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



PATENT 
Docket No. 293.0002 0101 



Applicant(s): EMERY et al. 

Serial No.: 10/038,504 
Confirmation No.: 5492 



Filed: 
For: 



Group Art Unit: 1645 
Examiner: Nita M. Minnifield 



3 January 2002 

IMMUNIZING COMPOSITIONS AND METHODS OF USE 



REQUEST FOR SUBMISSION OF SUPPLEMENTAL DECLARATION 

UNDER 37 CFR §1.67 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

Please add the following document to the above-identified U.S. Patent and Trademark 
Office file: 

The Substitute Declaration should be placed in the above-referenced file. 
The Substitute Declaration is being submitted to include priority information for 
two Provisional applications. No new matter has been added. 

The above-identified application identified two provisional applications at page 1 of the 
application, and the Application Data Sheet filed with the application also identified the two 
provisional applications. The Substitute Declaration submitted herewith now references the two 
provisional applications. 

It is applicants' understanding that it is not mandatory for an Oath or Declaration to refer 
to provisional applications to which a utility application claims the benefit of a filing date (see 
37 C.F.R. §63). Thus, it is applicants' position that the original Declaration, submitted on June 3, 
2003, met the requirements of 37 C.F.R. §1.63. 



Request for Submission of Supplemental Declaration Under 37 C.F.R. §1.67 Page 2 of 2 

Applicant(s): EMERY et ah 
Serial No.: 10/038,504 
Confirmation No.: 5492 

For: IMMUNIZING COMPOSITIONS AND METHODS OF USE 



The Examiner is invited to contact Applicants' Representatives, at the below- 
listed telephone number, if there are any questions regarding this submission. 



CERTIFICATE UNDER 37 C.F.R. 1 .8: 



The undersigned hereby certifies that this paper 
is being deposited in the United States Postal 
Service, as first class mail, in an envelope 
addressed to: Mail Stop Post Issue, 
Commissioner for Patents, P.O. Box 14^0, 
Alexandria, VA 22313-1450, on this 6 
of April, 2005. 



Signature: 
Name: 




Respectfully submitted for 

EMERY et al. 

By 

Mueting, Raasch & Gebhardt, P.A. 
P.O. Box 581415 
Minneapolis, MN 55458-1415 
Phone: (612)305-1220 
Facsimile: (612)305-1228 
Customer Number 26813 



By: 

Date / David L. Provence 

Reg. No. 43,022 



Direct Dial (612)305-1005 
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Dockei No: 293.00020101 



SUBSTITUTE DECLARATION 



We. Daryll A. Emery, Darren E. Straub. Donavan E. Zammert, and Gayla K. Kallevjg. declare that- ( 1) our 
respective citizenships and resrtence/mailing addresses are indicated below: (2) wc have reviewed and understand .he 
contents o the specification .denufied below, including .he claims, as amended by any amendment specifically referred 
to here.)), (3) we believe that we are the original, first, and joint inventors of the subject matter in 

IMMUNIZING COMPOSITIONS AND METHODS OF USE 

Filing Date: January 3. 2002 Seria] Nq . ]om&>504 

described and claimed therein and for which a patent is sought; and (4) we hereby acknowledge ourclutv to disclose to 
he United States Patent and Trademark Office nil information known to us to be material to the patentability as def e d 
in Title 37, Cocle of Federal Regulations, §1.56. 

We hereby claim foreign priority benefits under Title 35, United States Code. § 1 1 9(a)-(d) or (5365(b) of anv 
foreign a P phcat,on(s) for patent or inventor's certificate listed below, or §365(a) of any PCT international application 
which designates ai leas, one country other than the United States of America listed below, and have also identified 

T T °J inVCn ' 0r ' S cenifica,e ' OT <™y p CT mutational application having a film, 
date before that of the apphca.ion on the basis of which priori.y is claimed: 

a. _X_ no such applications have been filed. 

b. _ such applications have' been filed as follows: 



FOREIGN APPLICATION^), IF ANV, CLAIMING PRIORITY UNDER 
35 USC §119(a)-(d), §365te). and/or SttKfM 


COUNTRY 


APPLICATION 
NUMBER 


DATE OF FILING 
(day, month, year) 


DATE OF ISSUE 
(day. month, year) 


















ALL FOREIGN APP 


'L1CATIONS, IF ANY, FILED BEFORE THF PRTHttTTV a i>i>i ,r a 


COUNTRY 


APPLICATION 
NUMBER 


DATE OF FILING 
(day, month, year) 


DATE OF ISSUE 
(day, month, year) 



















TiUc 37. Code of Federal Regulations, §1.56 is reproduced on ihe anached page. 



03/16/05 WED 11:03 [TX/RX NO 6725] 
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Substitute Declaration Page 2 of 4 

Serial No. JO/038.504 
Confirmation No. 5492 
Filing Date: January 3, 2002 

Title: IMMUNIZING COMPOSITIONS AND METHODS OF USE 



We hereby claim the benefit under Title 35, United Suites Code §1 J 9(e) of any United States provisional 
application(s) listed below. 



a. no such applications have been filed. 

b. _X_ such applications have been filed as follows: 



PROVISIONAL APPLICATION(S), IF ANY, UNDER 35 USC §119(e) 


APPLICATION NUMBER 


DATE OF FILING 
(day, month, year) 


60/259,504 


3 January 2001 (03.01.01) 




TO Iflnnary -><V>1 MQOI On 



Wc hereby claim the benefit under Title 35, United Slates Code, §120 of any United States applications or 
§365(c) of any PCT international applicaiion(s) designating the United Slates of America, listed below. 



a. X_ no such applications have been filed. 

b. _ such applications have been filed as follows: 



APPLICATION NUMBER 


DATE OF FILING 
(day, month, year) 


STATUS 
(patented, pending, abandoned) 















Insofar as the subject matter of each of the claims of this application is not disclosed in the prior United States 
or PCT international application in the manner provided by the first paragraph of Title 35, United States Code, § 1 12 : 
we acknowledge the duty to disclose material information as defined in Tide 37. Code of Federal Regulations, §1.56 
which occurred between the filing date of the prior application and the national or PCT international filing date of this 
application. 



The undersigned declare further that all statements made herein of their own knowledge are true and thai all 
statements made on information and belief are believed to be true; and further that these statements were made with the 
knowledge that willful false statements and the like so made are punishable by fine or imprisonment, or both, under 
Section 1001 of Title 18 of the United States Code and that such willful false statements may jeopardize the validity of 
the application or any patent issuing thereon. 



03/16/05 WED 11:03 [TX/RX NO 67251 
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Subsrirur? Declarer ion Page 3 of 4 

Serial No. 10/038.504 
Confirmation No. 5492 
Filing Dote: January 3, 2002 

Title: IMMUNIZING COMPOSITIONS AND METHODS OF USE 



Wherefore, we pray thai Letters Patent be granted to us for the invention described and claimed in the 
specification identified above and we hereby subscribe our names to the foregoing specification, claims, and 
Declaration, on ihe date indicated below. 




3- %o~oS 



Name Daryfl A. Emery 
Citi7,enship: USA 
Residence: 8990 Rivcrwood Circle, New London, MN 56273 

Mailing Address: 
(If different than Residence) 



Date 




2 



Name Darren E. Suaub 
Citizenship: USA 

Residence: 161 89 Gulfview Road, New London, MN 56273 

Mailing Addffcss: 

(If different than Residence) 



Date 




Name Donavan E. Zammcrt / 
Citizenship: USA /' 
Residence: 8 1 9 Seolena Wvenue. Willmar, MN 5620 1 

Mailing Address: 
(If different than Residence) 




3 30 C$ 



Date 




Name Gayla KalJevjg 
Citizenship: USA 
Residence: 3 1 09 Eagle Ridge Drive East, Wilimar, MN 56201 
Mailing Address: 
(If different than Residence) 



Date 
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Substitute Declaration 

Serial No. J 0/033,504 Pa ? e 4 °f 4 

Confirmation No. 5492 
Filing Date: January 3. 2002 

Title: IMMUNIZING COMPOSITIONS AND METHODS OF USE 

§ 1 .56 Duty to disclose informal! on material to patentability. 

t . (a) „ . A P a,ent b y j^v«ry nature is affected with a public interest. The public interest is best served and 

a nd3 u tef,rr le h M "Tn U °, n ° CCUrS WhKn ' 31 thE timC a " a PP ]icau °" « being examined, the Office is aware of 
and evaluates the teachings oJ all .nformation material to patentability. Each individual associated with the film, and 

: t »to™» has ? ° f T dOT g °° d f3ilh in dea,i "= Wi,h the 0fficc " - h -h includes a°duty 

to disclose to the Office all information known l0 that individual to be material to patentability as defined in this section 
The duty to disclose mformation exists with respect toeach pending claim until the claim is cancelled or withdrawn from 
cons.derat.on. or the application becomes abandoned. Information material to the patentability of a claim that is 
cancelled or withdrawn from consideration need not be submitted if the information is not matoriai to the paTntabl li y 
of any cla.ro remaining under consideration in the application. There is no dutv to submit information SETS not 
nTtSinu lhe r' entab ""y of an 7 «™ The duty to disclose a)) information kno wn 0 Ee mater iaJ to 

patentability is deemed to be satisfied .fall information known to be material lo patentability of any claim issuS in a 
P a.cn was « ed by the Office or submi.tcd to the Office in the manner prescribed by §§ 1 .97(b H d) and 98 However 
no patent w.ll be granted on an apphcat.on in connection with wh.ch fraud on the Office was practiced or autmpted or 
carefui]VextniIc-° re *" * ^ ^ " '"^^ misconduc <- The Office encourages applicants to 

51! f cited search re P° ns ° r a forei S" Patent office in a counterpart application, and 

(2J The closest in ormation over which individuals associated with the filing or prosecution of a paten. 

apphcaimn believe any pending claim patentably defines, to make sure that any material information 

contained therein is disclosed to the Office. 

, i (b> f a Un u der ,h ' S SeCti ° n ' infomialion » s ma 'erial to patentability when it is not cumulative to information 
already of record or being made of record in the application, and miormauon 

(1 ) It establishes, by itself or in combination with other information, a prima facie case of unpatentability 
or a claim; or 

(2) It refutes, or is inconsistent with, a position the applicant takes in: 

(i) Opposing an argument of unpatentability relied on by the Office, or 

(ii) Asserting an argument of patentability. 

t~ 2? r\° f unpatea,abilil y is fstablished when the information compels a conclusion that a claim is 
unpatentable under the preponderance of evidence, burden-of-proof standard, giying each term in the claim its broade 
reasonable construction consistent with the specification, and before any consfderauon is given to evident which may 
be submitted in an attempt to establish a contrary conclusion of patentability. V 

secJn are: lndividuals **ociated with the filing or prosecution of apatent application within the meaning of this 

(1) Each inventor named in the application; 

(2) Each attorney or agent who prepares or prosecutes the application; and 

(3) Every other person who is substantively involved in the preparation or prosecution of the application 
and who is associated with the inventor, wiih the assignee or with anyone to whom there is an 
obhgauon to assign the application. 

(d) Individuals other than the attorney, agent or inventor may comply with this section by disclosins 

information to the attorney, agent, or inventor. w Dy 01scl0Sln ? 

Official info™ J" T conl ; nuation - in -P a " 'application, the duty under this section includes the duty to disclose to the 
Officeauuifoi^uonkno^ 
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